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BONGA, AJ

DISCUSSION
Defendant/Appellee Willard Carson plead guilty on May 11, 2016 in case number 

CR-2015-38174 to criminal offenses involving Domestic Violence (hereinafter DV):  (Count I) 
Trespass of Buildings-DV, (Count II) Battery-DV, and (Count V) Battery-DV.  At sentencing, the 
Appellant Tribes recommended that the Defendant obtain a domestic violence perpetrator’s 
evaluation and comply with any and all treatment recommendations.  The Tribes’ position was 
that the evaluation by a domestic violence professional entity was mandated by Colville Tribe’s 
Law and Order Code section 5-5-54(a).  The Trial Court, using its discretion, sentenced the 
Appellee to participate in the Tribes’ Peacemaker’s Circle program in lieu of obtaining a 
domestic violence perpetrator’s evaluation.  That decision has lead to this appeal.

In our court system the cultural approach has been eroded and largely replaced by the 
non-Indian court system.  Because of this, it is the trial judge’s heightened responsibility to 
maintain the cultural milieu of the proceedings before it.  The judge is a tribal leader, who must 
make day-to-day decisions for the good of the whole community…Sonnenberg vs. Colville Tribal 

Court, 5 CCAR 9 (1999).
We hold the trial judge did not abuse her discretion by not mechanically sentencing 

Carson.  The trial judge had sufficient information to meaningfully exercise her sentencing 
discretion, and she exercised her discretion by sufficiently individualizing sentencing so that the 
punishment fit not only the offenses, but the individual.  David St. Peter vs. Colville Confederated 

Tribes, 2 CCAR 2, 14 (1993).  Being an independent branch of the government, the Tribal Court 
has the inherent power to administer appropriate punishment for any violation of Tribal law.  
This Court determines that the Trial Court acted accordingly as prescribed by Tribal law and did 
not abuse its discretion.  Henry Pakootas vs. Colville Confederated Tribes, 4 CCAR 1, p.2 (1997). We 
believe that incorporating Tribal customs into the Tribes written law is very important.  It is 



what will set us apart from the state and federal courts.  Customs and traditions are viable, 
living doctrines that grow with the community and the time.  They are not static, frozen in the 
past of tepees and buckskin clothing…Our customs and traditions in our current Tribal Court 
system is an important task which should not be taken lightly by the courts or the parties.  Smith 

vs Colville Confederated Tribes, 4 CCAR 58, 61, (1995).  As such, the Trial Court is AFFIRMED and 
this matter is remanded to the Trial Court for actions consistent with this opinion.

It is SO ORDERED.
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Procedural Summary

Appellant filed an Interlocutory Appeal and Petition for a Writ of Mandamus  for 

companion cases, one in juvenile court (MI-2017-40015) and one in civil court (CV-

CU-2017-40207) on January 17, 2018. She requested this Court to do the following:

First to review three (3) rulings on her motions in juvenile court:

1. Denial of Appellant’s motion for recordings of the Temporary Custody Hearing;

2. Granting Appellee/CFS’s motion to continue the Adjudicatory Hearing; and

3. The court’s ruling that the juvenile court has jurisdiction;

Second to review rulings in the civil case for the following:

4. Denial of Appellant’s Motion to Dismiss for lack of jurisdiction.

5. Granting the motion to stay the civil case;

6. The Court’s sua sponte issuance of a protective custody warrant without a 

pending MINOC case; and



7. The failure to follow time requirements in the Juvenile Code by the Tribes and 

the Court after the minor was taken into protective custody.

Finally, she asks for a Writ of Mandamus to direct the Trial Court to issue an order on its 

ruling on Appellant’s Affidavit of Prejudice against the presiding judge.

On January 19, 2018 we granted the motion for a Writ of Mandamus and directed the 

Trial Court to issue a final written order regarding the Affidavit of Prejudice. We set the 

deadline for the order to issue within ten days of our order. We reserved on all other issues 

raised by Appellant. Based on the reasoning set out below we find Appellant has not met her 

burden for an Interlocutory Appeal in either the juvenile or the civil causes of actions herein and 

find cause to deny the Interlocutory Appeal, and remand to the Trial Court for any further 

actions.

Interlocutory Appeal Standards

An interlocutory appeal (IA) is an exception, and not the rule. More stringent standards 

are set for an IA. It is granted prior to the final decision on the merits of a case only if it can be 

shown one of the following applies: the Court so departed from accepted and usual course of 

judicial proceedings; or the Court has committed an obvious error rendering further 

proceedings useless; or the issues presented involve a controlling issue of law/ substantial 

ground for difference of opinion; and appeal decision may materially advance the ultimate end 

of the litigation. (COACR 7-A).

It is Appellant’s burden to prove the exceptional circumstances recognized in the 

grounds for an IA set out in our Court Rules. The basis of her appeal rests on her disagreement 

with the rulings the Trial Court has made on her motions on several procedural issues she raises 

at the trial level. It is not the responsibility of the CoA to superintend the Trial Court’s 

administration of a case on a daily basis when the matter has not even gone to a final resolution 

on its merits. We are charged with reviewing the final decisions of the Trial Court. Appellant has 

failed to show this Court any judicial irregularities, obvious errors, or rulings that present a 

controlling issue of law or substantial grounds that, if reviewed by this Court, would contribute 

to the final resolution to the cases, both in the civil and the juvenile courts.

For future reference, we will no longer accept an appeal that combines rulings from two 

separate cases, two separate courts, eg. juvenile and civil courts herein.  For the reasons stated, 

we DENY the Interlocutory Appeal, and REMAND the matter to the Trial Court for further 

actions. We so hold.
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SUMMARY

 Appellant Gabriel was expelled from his position as a member of the Colville Business 
Council (CBC) on June 15, 2017.  The expulsion was by vote of the CBC pursuant to Colville 
Constitution Article IV, Sec. 2 and Tribal Code (CTC) Chapter 1-8-20 which governs the behavior 
of members of the CBC.  

After an Ethics Complaint was filed against Appellant the CBC issued a bill of 
particulars which contained several allegations of violation by Appellant of specific provisions 
of CTC Chapter 1-8-20. These particulars basically involved financial and contractual relations 
between Appellant and the Colville Tribes and his actions regarding these relations while an 
elected member of the CBC.  After receiving the Complaint the Rules Committee of the CBC 
began an investigation pursuant to the requirements of CTC, Chapter 1-8 the Council’s Code of 
Professional Responsibility.  When the initial investigation, conducted in part by an outside 
attorney, was complete, the Rules Committee scheduled a hearing and provided Appellant with 
Notice, including a copy of the Complaint against him, the investigation report, a list of 
expected witnesses, an overview of the hearing procedure, and a statement of his right to call 
witnesses and defend himself against the charges.  These actions by the Rules Committee are 
prescribed by the Colville Constitution and the Council’s Code of Professional responsibilities, 
especially CTC 1-8-30(c).  

The hearing was held on May 18, 2017.  Appellant appeared and contested the charges.  
Following the hearing, the Rules Committee voted unanimously to recommend to the CBC to 
expel him and on June 15, 2017, the CBC by majority voted to expel him.

On June 23, 2017, Appellant filed a Complaint in the Tribal Court alleging that his due 



process rights were violated, asking for money damages, and a finding that CTC 1-8-3(e) 
prohibiting expelled Council members permanently from running for Council positions is in 
violation of the Colville Constitution.

During the time that the investigation, hearing, and votes by the Rules Committee and 
CBC took place, Appellant was, or was about to become, a candidate for election to the position 
on the CBC that he occupied and from which he was expelled.  The election for CBC positions 
took place shortly after he was expelled and he was unsuccessful in retaining his seat on the 
CBC.

The Amended Complaint filed by Appellant in the Tribal Court set out the following 
objections to the process utilized by the CBC Rules Committee and the CBC to review and 
determine the allegations of violation of CTC 1-8-20 which were made regarding Appellant’s 
actions while a member of the CBC:

1. No “notice” was given to Appellant of the standard proof to be used by the CBC in 
reviewing Appellant’s behavior as a member of the CBC.

2. Evidence outside of that produced at hearing was considered in deciding whether 
Appellant had violated CTC 1-8-20.

3. Hearsay evidence was relied upon by the CBC in deciding whether Appellant 
violated CTC 1-8-20, thereby denying Appellant the opportunity to confront 
witnesses.

4. The legal advisor to the CBC in its deliberations regarding Appellant’s behavior was 
a “potential” witness in the hearing involved in this case. 

5. The CBC members who complained regarding the behavior of Appellant met in 
“private” with members of the committee investigating the complaint and excluded 
other CBC members from these meetings.

6. The investigating CBC committee did not rule on objections “raised” by Appellant.
7. Appellant was not provided with a statement of findings of fact based on evidence 

“presented” at the CBC hearing. Rather the reviewing committee provided a 
conclusory statement without facts recommending Appellant’s expulsion from the 
CBC.

8. Appellant received no notice of witnesses to be questioned at the CBC hearing.
9. The complaining witness was allowed to participate in the hearing.
10. The vote to expel Appellant took place only nine days prior to the general election 

for the members of the CBC, an election in which Appellant was a candidate and 
appeared on the ballot.

11. The CBC did not provide a public statement as to the factual basis for its action in 
expelling Appellant.

12. The CBC, prior to the election dates, informed the public that under the Colville 
Code, Appellant was not allowed to run for the CBC position.



13. Appellant was obstructed by tribal staff from removing his belongings from his CBC 
office.

14. The CTC provision prohibiting an expelled member of the CBC from running again 
for the CBC does not comport with the tribal constitution.

Seeking injunctive relief, Appellant reasserted all 14 allegations set out above and 
asserted that Appellant had been defamed by statements quoted in the Colville Tribal Tribune. 
As relief, Appellant petitioned the Trial Court for a declaratory judgment holding that his 
expulsion was improper as unconstitutional and violated his procedural due process rights and 
used the wrong legal standard.  Appellant also requested a declaratory judgment to find 
Appellant eligible to run for office in future CBC elections.  Appellant characterized the actions 
of the CBC regarding his expulsion as reckless, negligent, and retaliatory causing him pain, 
humiliation and emotional distress and requested various forms of damages, costs, and attorney 
fees.
Appellant asserted that CTC Chapter 1-1-431 (10), Chapter 2 et al, and Chapter 1-5 et al, and, 
pursuant to CTC 1-5-8, various insurance policies held by the Tribes provided various bases for 
Court jurisdiction.

In response to Appellant’s Complaint the Appellee Colville Business Council (CBC) filed 
in the Tribal Court a motion to dismiss.  The CBC presented the following defenses:

1. The sovereign immunity of the Tribes and the CBC.
2. The lack of claim for which relief can be granted.
3. The complaint raised political questions that are beyond the authority of the Courts.
4. For the Courts to entertain the matters asserted in the complaint offends, in the 

specific circumstances of this dispute, the doctrine of separation of governmental 
powers which is now a part of the constitutional structure of the Colville 
government.

The Trial Court dismissed the action on the ground that sovereign immunity prevented 
the CBC, in the specific circumstances of this expulsion of one of its own members, from being 
sued. We find that oral argument would not aid the Court in determining this Appeal.
PROCEEDINGS IN THE COURT OF APPEALS

At the initial hearing, the Court of Appeals, being concerned that the various defenses 
asserted in the Tribal Court by Appellee could prevent the claims of Appellant from being 
considered by the Courts, directed the parties to provide further briefing on the justiciability of 
Appellant’s claims.  After the completion of all requested briefing we affirm the dismissal of the 
Appellant’s action, but on a ground different from that relied upon by the Tribal Court.

In the requested additional briefing, Appellee continued to argue extensively that in this 
matter the CBC was protected by sovereign immunity and that the waivers of immunity 
contained in the Colville Civil Rights Act, CTC 1-5-1 to 1-5-8, did not, for several reasons, apply 
to the claims asserted by Appellant in the Amended Complaint.  In footnote number 18 to its 



brief, the Appellee continued to raise the defense that Appellant’s Complaint should not 
proceed because the claims raise a “political question.”

In the “reply Brief” of Appellant, arguments regarding the general scope of Colville 
Tribal sovereign immunity and waivers contained in the Colville Civil Rights were presented.

STANDARD OF REVIEW

In this Appeal we are not asked to review the factual basis for the expulsion of Appellant 
from his seat on the CBC, but rather whether his law suit may go forward in the Tribal Court 
after being dismissed in total by that Court on the ground that the CBC is protected by 
sovereign immunity.  This is an issue of law. Issues of law are reviewed de novo.  Confederated 

Tribes v Naff, 2 CCAR 50, 2 CTCR 08, 22 ILR 6032 (1995); Pouley v Colville Tribes, 4 CCAR 38, 2 
CTCR 39, 25 ILR 6024 (1997).

SEPARATION OF POWERS

In CCT v Meusy, 10 CCAR62, 5 CTCR 39 (Colville Ct. App. 2011) the Court found that an 
amendment to the Tribes’ Constitution and Bylaws (Amendment X, 1991), now Article VIII of 
the Constitution, by specifically establishing the tribal judiciary as an independent branch of 
Colville government, revised the structure of tribal government from one in which all 
governmental authority, executive, legislative, and judicial, resided in the Colville Business 
Council, to one in which issues like those presented by this appeal must be considered in light 
of that doctrine of separation of powers.  In Meusy, the Court found that separation of powers 
now is rooted not only in written law, Amendment X, establishing Article XIII of the 
Constitution, but in the customs and traditions of the various peoples who make up the Colville 
confederacy.

In a more recent decision, Swan v Colville Business Council, 11 CCAR83, 6 CTCR 20 
(Colville Ct. App. 2014), the Court, citing Meusy, again relied on the separation of powers 
doctrine, and its roots in the culture and traditions of the Tribes, to find that the Courts were not 
empowered to review the actions of a co-equal branch of government, the Colville Business 
Council, when it acts in duly convened session, to decide how tribal assets are to be utilized.

CONSITUTION AND LAW

 Therefore, we must consider in the specific circumstances of this Appeal, wherein the 
actions of the Colville Business Council in expelling one of its own members are called into 
question, whether the Colville judiciary has a role in reviewing the actions of its sister branch of 
government.  To do so we must first look to the Constitution and laws of the Tribes to determine 
whether such a judicial review is permissible.

The section of the Constitution establishing the Judiciary, Article XIII, makes no 
reference to removal of a duly elected member of the Colville Business Council.  Section 1 of 



that Article does impose a duty on the Courts to “interpret and enforce the laws of the… 
Tribes… as adopted by the governing body of the Tribes.”  However, several other provisions of 
the Constitution do specifically deal with removal or discipline of members of the Colville 
Business Council.

Council Sole Judge of Members: The Business Council of the Confederated Tribes of the 
Colville Reservation shall be the sole judge of the qualifications of its members.”  Article 
II, Sec. 7.

Regulations to Fill Vacated Position:  If a councilman… shall… be removed… from 
office… the Business Council shall declare the position vacant and appoint a member 
from the district affected to fill the unexpired term.”  Article IV, Sec. 1.

“Expulsion of Councilman:  The Business Council may by majority vote expel any 
member for neglect of duty or gross misconduct.  Before any vote for expulsion is taken 
in the matter, such member… shall be given a written statement of the charges against 
him at least five (5) days before the meeting of the Business Council before which he is to 
appear, and he shall be given an opportunity to answer any and all charges at the 
designated Council meeting.  The decisions of the Business Council shall be final.”  
Article IV, Sec. 2.

To carry out its constitutional responsibilities under Article IV, Sec. 2, to review and 
resolve allegations regarding misfeasance or malfeasance committed by members of the Colville 
Business Council, Chapter 1-8 of the Colville Tribal Law and Order Code was adopted.  CTC 
1-8-2.  This Chapter, entitled “Council’s Code of Professional Responsibility” includes CTC 1-8-1 
through 1-8-36 and includes “Conduct of Discussion and Debate in Committee and Full 
Sessions.”  Resolution 1987-176 (April 19, 1987).

These provisions include comprehensive definitions, CTC 1-8-3; creation of a special 
committee of the Colville Business Council (Rules) to review the behavior of members of the 
Council, CTC 1-8-5; granting powers to the Rules Committee to review and investigate the 
behavior of members of the Council, CTC 1-8-8(a) through (i); setting standards for behavior of 
members of the Council, CTC 1-8-20(a) through (e); setting rules for filing complaints and 
conducting hearings regarding such complaints against members of the Council, CTC 1-8-30(a) 
through (m); setting a process for conducting Colville Business Council meetings and votes 
regarding the expulsion of a member from the Council, CTC 1-8-33.  In addition, the special 
section governing debate in Council sessions includes sections 2(d) and (e), which provide for 
expulsion of Council members pursuant to provisions 1-8-20(d)(2) and Article II, Sec. 7, of the 
Constitution.

These comprehensive provisions, which all predate the adoption of Amendment X 



establishing the Colville judiciary as a separate branch of tribal government, rely solely on 
actions and internal agencies of the Colville Business Council to deal with the behavior and 
discipline, including expulsion, of members of the Council.  It is notable that only one very 
limited section of this process provides any authority to the Colville courts. CTC 18-30(i).  (At 
the request of the Rules Committee of the CBC, the Courts may enforce a CBC subpoena by 
contempt.)

In exercising its constitutional authority to “determine the scope of the jurisdiction” of 
the Courts, Article VIII, Sec. 1, the Colville Business Council, has restrained the Courts from 
ordering the Colville Business Council to make personnel decisions other than those permitted 
under the applicable personnel policy. CTC 1-2-106(b).

In reviewing the language of the Constitution of the Tribes, the relevant precedent in 
Colville Tribal law, and the relevant provisions of the Colville Tribal Code, we find that, under 
the specific facts and circumstances of this action by the CBC to investigate and determine 
alleged ethical lapses by one of its members, jurisdiction lies exclusively within the 
constitutional and statutory powers and authority of the CBC itself.  Where the language of the 
Constitution provides for the CBC to be the sole judge of the qualifications of its own members, 
sets out a process for the CBC itself to hear and decide questions involving the behavior of its 
own members, and states that decisions of the CBC in such matters shall be final, it is important 
for the Courts to respect the separation of governmental powers that the Constitution, through 
the provisions of Amendment X, now provides.

FUTURE ELIGIBILITY

Appellant complained regarding the effect of his expulsion from the Colville Business 
Council on his future eligibility to become a candidate for the Council under CTC 1-8-3(e).  
Appellant was, at that time of filing the complaint, not attempting to become a candidate for a 
future Council position.  As a result, issues raised regarding the effect of CTC 1-8-3(e) are not 
ripe for review by the Courts.

CONCLUSION
The dismissal by the Tribal Court of this action is affirmed upon the grounds set out in 

this Opinion.
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Taylor, J.

FACTS

  Appellant was charged and went to trial on three counts of prohibited acts – one count 
of possession of methamphetamine and two counts of possession of drug paraphernalia.  The 
charges were the result of two separate incidents which Appellant’s location and person were 
searched.

The Colville Tribal Office of Public Defense was appointed to represent the Appellant.  
Appellant was tried by a jury and convicted on all three counts.  Prior to trial Appellant, for 
various reasons, was incarcerated for a total of eighty days.  Appellant was sentenced to jail for 
the time already served and a year probation with one year of jail time suspended on 
compliance with probation conditions set by the Court.

Prior to trial, defense counsel filed a petition for a writ of Habeas Corpus and an 
interlocutory appeal and motions attempting, on several grounds, to obtain dismissal of all the 
charges against Appellant.  The Court denied all the motions and the Appeal was dismissed by 
agreement.  Shortly before sentencing, the prosecution informed the Court that prior to trial the 
public defender representing Appellant had been employed as an associate judge of the Colville 
Tribal Court.  During a term as associate judge, defense counsel presided over Appellant’s case, 
reviewing the complaint and issuing a summons.  After being informed of this circumstance, 
the Trial Court made no inquiry into the effect of a conflict, granted the Prosecution motion to 
disqualify defense, and submitted the sentencing order to defense counsel for signature.

Shortly thereafter new counsel was appointed for Appellant who filed this Appeal 
presenting the following grounds for reversing the convictions and/or requesting a new trial.

1. The Trial Court erred by failing to grant Appellant’s motion for judgment of acquittal 
(or directed verdict) challenging the definition of the items seized from on or near Appellant as 
drug paraphernalia and holding that the methamphetamine found in the home in which 
Appellant was found as a guest was in her actual or constructive possession.

2. The appointed defense counsel was ineffective and Appellant was prejudiced.
3. Appellant was denied her right to be represented by conflict free defense counsel 

under the Colville Civil Rights Act, CTC § 1-5 and the Indian Civil Rights Act § 25 U.S.C. 1302 



because defense counsel acted in this case as both trial judge and defense counsel without the 
informed consent of Appellant in violation of Washington Rules of Professional Conduct 1.12.

STANDARD OF REVIEW

Application of the Rules of Professional Conduct is a question of law.  Questions of law 
are reviewed de novo.  CCT v. Naff, 2 CTCR 08, 2 CCAR 50 (1995).

HOLDING

We find that the argument regarding conflicted counsel presented by Appellant has 
merit and is sufficient for us to reverse the conviction of Appellant and return this matter to the 
Trial Court for a new trial. In doing so we are well apprised of the reluctance of this Court to 
interfere with the deliberations of a jury.   However, in circumstances like this one where the law 
and the rights of a defendant have not been properly protected, we find it necessary to do so.

Conflicted Defense Counsel

It is uncontested that defense counsel in this case acted both as the trial judge and 
defense counsel.  The issue is whether the circumstances in this case require reversal of the 
convictions, or allow them to stand.  We recite a list of potential reasons for each direction.

1. Circumstances Allowing the Convictions to Stand
a. It is argued that the Colville Tribes has no rule prohibiting the trial judge in a 

criminal case from becoming a defense counsel in the same case. 
 b. It is argued that defense counsel in this case acted diligently to provide a defense 

to Appellant.
c. It is argued that evidence of an actual conflict must be provided.
d. It is argued that Appellant cannot provide evidence of prejudice to her by the 

judge/counsel circumstance.
2. Circumstances Requiring Reversal of the Convictions

a. It is argued that Washington and all neighboring states have Rules of 
Professional Conduct (RPC) that specifically prohibit the judge/counsel in the same case 

arrangement2.
b. It is argued that where the Tribes have no law on an issue, state law can be 

looked to for resolution of the issue.
c. It is argued that the Colville Tribal Civil Rights Act provides for the right to 

counsel at the expense of a defendant – as does the Indian Civil Rights Act.  Both are applied to 
actions in the Colville courts. Stoneroad-Wolf v. CCT, 4 CTCR 32, 8 CCAR 83 (2006). This right to 
counsel requires an unconflicted counsel and tribal case law has interpreted due process 



protections consistent with state/federal interpretations.  Davisson v. CCT, 6 CTCCR 04, 11 
CCAR 13 (2012).

d. It is argued that the judge/counsel circumstance is construed as an actual conflict 
and prejudice is presumed and does not have to be proved.

The circumstance that occurred in this case, with the trial judge moving from the bench 
to the defense counsel chair in the same case, is considered so odious to the concept of fairness 
and due process of law, to which every criminal defendant is entitled; that every state supreme 
court is our region has adopted a stringent rule against it.  Criminal defendants in the Colville 
courts are entitled to protections of their rights to fairness, equal protection, and due process as 
strong, if not stronger, than in the state and federal systems.  Davis v. CCT, 6 CTCR 04, 11 CCAR 
13 (2012).

Even the appearance of bias or unfairness is reason to return a decision to the Trial Court 
for rehearing. Mueri v. Carden, 6 CTCR 17, 11 CCAR 75 (2014).

The presumptively prejudicial standard in this circumstance requires us to return this 

matter to the Trial Court for proceedings consistent with this opinion3

Under most circumstances allegations of conflicted or ineffective counsel require 
criminal appellants to show actual prejudice in order to obtain relief from an appellant panel.  

State v. Johnson, 143 Wn. App. 2, 177 P.3rd 1127 (Wn. App. 2007).  Thus, for example, where trial 
counsel fails to object to admission of evidence or a specific jury instruction there is a 
presumption that the omission is a trial tactic and does not show prejudice or incompetence.  
Prejudice, however, can be shown where trial counsel failed to provide a jury instruction to 
which a defendant is clearly entitled.  The Supreme Court of Washington has followed the 
Supreme Court of the United States in holding that only where an actual conflict exists for 
defense counsel will conflict or prejudice be presumed and a new trial with unconflicted 
counsel be required.  In Re Davis, 152 Wash.2d 647, 673-674, 101 P.3d 1 (2004); State v. Johnson, 
143 Wn. App. 1 (2007); State v. Dhaliwal, 113 Wash. App. 226, 53 P.3d 65 (2002).

Here, in the preliminary stages of this case, the individual who became defense counsel 
was a full time, associate trial judge for the Colville Tribal Court.  In that judicial capacity the 
defense counsel was assigned and managed this case.  Defense counsel in this case is an active 
member of the bar of Washington State and, therefore, bound by the Rules of Professional 
Conduct for the Washington Bar, including RPC 1.12, which specifically prohibits any bar 
member, and any members of the law firm or legal association of which they are a member, 
from acting to represent any criminal defendant whose case that bar member dealt with in any 
judicial capacity.

Under these particular circumstances we find that an actual conflict existed and 
conflicted counsel and prejudice to Appellant are to be presumed.  The Appellant’s right to 
unconflicted counsel under the Tribal and federal civil rights acts were compromised in this 



case.
The Colville judiciary has never adopted rules of professional conduct for spokespersons 

(a/k/a legal ethics), however, the Colville Tribal Code at CTC § 1-2-11 allows this Court to look 
to state common law when there exists a circumstance where tribal law is lacking regarding a 
subject this Court is obligated to determine.  We have set out in this Opinion rules of 
professional conduct for state bar members which have been adopted by the Supreme Courts of 
more than forty-eight states.  In each instance those rules strictly prohibit a bar member, and his 
or her associates in a law firm or legal organization, from representing a defendant when the 
counsel has dealt with the defendant’s case as a judge or judicial officer.

Moreover, the Washington State Bar and the Washington State Supreme Court have both 
interpreted the RPC’s of Washington State to apply to the activities of Washington bar members 
when the activities take place in the tribal courts.  We return this matter to the Colville Tribal 
Trial Court for proceedings consistent with this opinion.

David A. LEACH, Appellant,
vs.
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Decision November 27, 2018
Before Chief Justice Anita Dupris, Justice Dennis L. Nelson, Justice Mark W. Pouley

OPINION ORDER AFFIRMING and REMANDING
DUPRIS, CJ

SUMMARY

Appellant was charged with Battery, and found guilty by a jury on April 20, 2017. The 

jurors were given the standard instructions, and asked the standard questions on voir dire. On 

May 5, 2017 Appellant filed a request for a new trial, alleging one of the jurors had stated on 

April 4, 2017, to another person that she didn’t want to go to jury duty and that she would find 

anyone guilty. This was sworn to in an affidavit by a person not involved in the case. The affiant 

further swore she knew the juror knew one of the witnesses. Appellant argued in his motion for 

a new trial that the juror committed juror misconduct for not disclosing she knew the witness, 



and for failing to disclose she was already predisposed to find the defendant guilty.

The trial court denied the motion for a new trial, holding Appellant/defendant did not 

meet his burden of proof regarding juror misconduct. Appellant timely appealed this ruling.

ISSUE

Did the Trial Court err in not granting a motion for a new trial based on allegations of 

juror misconduct?

STANDARD OF REVIEW

We are asked to review a legal issue. We review such issues de novo. Naff v. Colville 

Confederated Tribes, 2 CCAR 50, 2 CTCR 08, 22 Ind.Lw.Rptr. 6032 (1995).

DISCUSSION

Based on the reasoning set out below, we  affirm the Trial Court and remand.

We have discussed the standards to use when assessing juror misconduct in Tonasket v. 

CCT, 7 CCAR 40 (2004), drawing on FRE 606(b). As set out in this federal rule of evidence, we 

found the public interests of protecting the sanctity of the jury discussion paramount to the 

interests of justice, and established that the limiting exception to this rule is if it can be shown by 

substantial evidence there is juror incompetency because of misconduct.4

In Tonasket we found that Appellant did not meet his burden of showing substantial

 evidence of juror misconduct when his mother stated she had seen a juror sleeping during 

closing arguments. The circumstances here are similar in that a third person is alleging 

knowledge of misconduct of a juror. 

The juror’s alleged statements were made to the third person while not under oath, and 

before the jury trial even commenced. At the trial the juror answered questions regarding bias 

and impartiality under oath before a judge. A hearsay affidavit of a non-party, non-participant 

does not constitute “substantial” evidence of the juror’s misconduct.

Appellant argues if he had known of the juror’s alleged statement that she was angry for 



being called as a juror and would find anyone one guilty, this would be sufficient grounds to 

challenge the juror for cause and have the juror dismissed from the jury panel. Appellant did 

have an opportunity to examine all the potential juror’s, under oath, and could have established 

any biases or prejudices at that time. Appellant has not shown us substantial evidence that the 

juror’s alleged out-of-court statement about her displeasure in being called for jury duty  

prevails over her statements made under oath.

Appellant also alleges juror misconduct, based on the allegations in the third party’s 

affidavit that the juror did in fact know one of the witnesses and failed to disclose it when asked 

under oath. Apparently the witness was called on behalf of the defendant/Appellant. It is not 

clear how this failure to disclose had an affect on the verdict. Appellant has the burden to prove, 

or at the least raise enough facts to review, how the juror’s acquaintance with his witness 

evinced a bias or prejudice against Appellant. Mere statements that they knew each other is not 

substantial evidence of a tainted juror.

The Reservation is a small community, and it is not uncommon for those called for jury 

duty to know defendants, witnesses, and friends and relatives of defendants and witnesses. 

Such knowledge, by itself,  may necessitate a closer review during the voir dire process, but is 

not necessarily an automatic reason to disqualify a juror. It is incumbent on the attorneys in the 

case to be fully prepared to conduct the voir dire questions to ensure an impartial jury panel.

There is nothing in the record to indicate Appellant did not receive a fair and impartial 

trial. Appellant has not met his burden to show otherwise.

We hold the trial court did not err in not granting a new trial, and AFFIRM and 

REMAND for actions consistent with our holdings.


